American Electric Power
1 Riverside Plaza
Columbus, OH 43215
aep.com

Via Electronic Filing July 1, 2022

Kimberly D. Bose, Secretary

Federal Energy Regulatory Commission
888 First Street, N.E.

Washington, D.C. 20426

Subject: Niagara Hydroelectric Project (FERC No. 2466-037)
Response to Final License Application Additional Information Requests

Dear Secretary Bose:

Appalachian Power Company (Appalachian or Licensee), a unit of American Electric Power
(AEP), is the Licensee, owner, and operator of the run-of-river, 2.4-megawatt Niagara
Hydroelectric Project (Project) (Project No. 2466), located on the Roanoke River in Roanoke
County, Virginia.

The Project is currently licensed by the Federal Energy Regulatory Commission (FERC or
Commission). The Project underwent relicensing in the early 1990s, and the current operating
license for the Project expires on February 29, 2024. Accordingly, Appalachian is pursuing a new
license for the Project pursuant to the Commission’s Integrated Licensing Process (ILP), as
described at 18 Code of Federal Regulations (CFR) Part 5. In accordance with 18 CFR § 5.17(a),
Appalachian filed the Final License Application (FLA) for the Project on February 28, 2022. On
May 4, 2022, FERC issued a letter requesting additional information (within 60 days) related to
Recreation Resources described within Exhibit E of the FLA. Appalachian is hereby providing the
additional information requested by FERC. FERC’s requests are repeated below for reference.

1. Page E-135 in section E.11.2.1 states that the portage put-in location at the end of the
Canoe Portage Trail, a project recreation facility, is a ““non-project facility consisting of
a rock outcrop at the put-in, which is located on lands outside of the Project Boundary and
owned by the NPS [National Park Service (Park Service)].”” Although the portage put-in
provides access to the river around the project dam for non-motorized boat users and
terminates at the end of the Canoe Portage Trail, Appalachian maintains that the portage
put-in is not a project recreation facility. Please provide justification as to why the portage
put-in is not considered a project recreation facility.

Page E-150 in section E.11.3.2 states that the land used for the portage put-in is “passively
provided™ by the Park Service. Please explain how this term is defined and describe what
type of agreement exists between Appalachian and the Park Service for use of this land.
Please also state the amount of Park Service land that is used for the portage trail and put-
in.
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Appalachian’s Response:

The history of the existing Canoe Portage Trail, inclusive of agency consultation and stakeholder
recommendations and consensus during the previous relicensing, is described in an Additional
Information Request (AIR) Response Appalachian filed with the Commission on November 19,
1992. A copy of a relevant excerpt from that document is provided in Attachment 1.

As summarized in Appalachian’s November 19, 1992 filing, following the filing of the previous
license application in 1991, FERC requested that Appalachian consult with the National Park
Service (NPS) on the use of the “pedestrian trail” leading to an area near the south tailrace of the
Project, and with the NPS, Virginia Department of Conservation and Recreation (VDCR), and
Roanoke County on portage around the dam. During this consultation, Appalachian learned that
the foot trail leading from the Blue Ridge Parkway pull-off located just south of the Roanoke River
to the riverbank area just downstream of the Niagara Project was maintained by NPS as a
designated public recreation site. NPS confirmed in a letter dated November 5, 1992 that the trail
is the responsibility of the NPS Blue Ridge Parkway to maintain, and that they would continue to
maintain it as conditions warrant (Attachment 1).

The excerpted AIR response in Attachment 1 also describes how alternative construction of a put-
in within the Niagara Project boundary would require canoeists to re-enter the river within 200
feet (ft) of the powerhouse discharge and would require extensive grading. At that time,
Appalachian and stakeholders agreed that the preferred put-in location is on NPS land beneath the
Blue Ridge Parkway bridge, where rock formations appear to provide suitable access to the river,
precluding the need for a gravel put-in pad.

Use of the existing private access road for purposes of connecting the then-proposed portage take-
out and put-in locations is also discussed in the excerpted AIR response. Appalachian noted that
development of the canoe portage would require a written agreement with Norfolk Southern
Railway (previously Norfolk and Western Railway Company) to utilize a portion of the railroad’s
right-of-way. A copy of the agreement executed between the railroad company and Appalachian
in 1994 is provided in Attachment 2. The area of leased land covered by this agreement is shown
on the last page and encompasses the portage trail, to the extent of the downstream limit of
Appalachian’s property.

The final Portage Trail proposed by Appalachian in 1992 consisted of “a take-out point just
upstream of the boat barrier; a portage path which would utilize the existing private access road,
and downstream of the Niagara powerhouse, NPS land; and a put-in point beneath the Blue Ridge
Parkway bridge.” Documentation of construction of the approved Portage Trail was subsequently
filed by Appalachian with FERC in 1996; this documentation is also included in Attachment 1.1

In the current FLA, Appalachian did not propose Project boundary revisions to encompass the
Portage Trail or Put-In, nor were these areas required by FERC to be included in the Project
boundary during the existing license term. Appalachian believes that the Portage Put-In is
appropriately characterized as a non-project facility, because it is controlled and maintained by
NPS, and its existence and maintenance are independent of Appalachian and the Niagara Project.

1 On March 28, 1996, FERC confirmed Appalachian’s requirement of Article 411, which included implementation
of the canoe portage plan and documentation of completion of the plan within two years.
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Lands associated with the Put-In are not necessary for operation and maintenance of the Project or
for other Project purposes. This area has been continuously available to the public since its
development and is expected to remain so through the term of the new license. Ownership and
control of this area by NPS is consistent with Commission policy on recreational development at
licensed projects, which states at 18 CFR §2.7(e) that the Commission expects the licensee to,
among other responsibilities, encourage and cooperate with appropriate local, state, and federal
government agencies in planning, providing, operating, and maintaining facilities for recreational
use of public lands administered by those agencies adjacent to the project area. In the event a
suitable downstream portage put-in location was no longer provided to the public by NPS,
Appalachian would seek an amendment to the future Recreation Management Plan to develop a
portage put-in on Appalachian’s property.

Appalachian recognizes the complex history and nature of land ownership and agreements in the
vicinity of the Niagara Project. To provide Commission staff with additional information to inform
their understanding of the Project and Appalachian’s licensing proposal, Appalachian has also
included in this response a copy of a 1957 Deed of Lands Near and Downstream of the Niagara
Project to the Commonwealth of Virginia (Appalachian’s original disposition of non-Project lands)
(Attachment 2).

Attachment 3 provides an overview of the Niagara Canoe Portage Trail, as presently proposed by
Appalachian for continued operation in the new license term with minor improvements, and
includes the FERC Project boundary, parcels, and land ownership. The Niagara Canoe Portage
Trail crosses NPS land? for approximately 269 ft or 4,400 square ft (assuming a 10-ft buffer around
the trail and put-in). The majority of the trail is on other lands outside of the Project boundary (i.e.,
lease of railroad right-of-way), covering another 946 ft or 9,250 square ft, compared to 298 ft or
3,240 square ft within the Project boundary.

2. Page E-142 in section E.11.2.1 summarizes the findings of the Recreational Flow Release
Desktop Review. Details of the study results are contained in various documents (e.g., draft
license application, initial and updated study reports). Additionally, the findings are
described in a way that is difficult for a layperson to understand. Please provide a simple
summary of the study’s findings that includes at least the following: the range of flows that
would provide recreational benefits, the seasons in which they could be offered, and any
operational costs associated with providing each flow scenario.

Appalachian’s Response:

The Recreation Flow Release Desktop Review was developed to evaluate the potential for
controlled flow releases from the Project to support short-term enhancement of flow conditions
for recreational boating (i.e., primarily canoeing, kayaking, and other paddling activities)
downstream of the Project.

The Niagara powerhouse contains two generating units: Unit 1 has a maximum hydraulic capacity
of 379 cubic feet per second (cfs) and Unit 2 has a maximum hydraulic capacity of 305 cfs (for a
combined total station hydraulic capacity of 684 cfs). The generation units are operated locally or

2 The National Park Service land is shown as Department of Interior land on the Roanoke County GIS data.
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from Appalachian’s Columbus Operations Center through a programmable logic controller and
float controller. The Project operates in a run-of-river mode under all flow conditions, with
outflows from the Project approximating inflows to the Project. This is achieved by adjusting the
water flow to the turbines to match available river flow. There is no appreciable reservoir storage
available, and inflows are either used for generation or spilled into the bypass reach,® depending
on the amount of flow coming into the Niagara reservoir. As presently licensed, the Project is
operated to maintain the reservoir at or near elevation (EL.) 884.4 ft, which is 0.6 ft below the crest
of the spillway. During extreme flow conditions, such as rapidly changing inflows, Appalachian
is authorized to operate the Project with a minimum reservoir EL. of 883.4 ft. Run-of-river
operation may also be temporarily modified, if required, by operating emergencies beyond the
control of Appalachian and for short periods upon mutual agreement among Appalachian, U.S.
Fish and Wildlife Service (USFWS), and Virginia Department of Wildlife Resources (VDWR).
Appalachian proposes to continue to operate the Project in this mode during the new license term.

A hypothetical recreation flow release downstream of the Project would depend on the amount of
flow coming into the Niagara reservoir, the magnitude of the flow release (given the unit hydraulic
capacities described above), and the authorized reservoir operating band. Figure 1 provides a
matrix of the length of time (in hours) a hypothetical downstream recreation flow release could be
made based on Project inflows given the unit operating constraints and assuming temporary
variance from run-of-river operations to utilize the full 1-ft reservoir level operating band. For
example, a 300-cfs recreation flow release could be sustained for approximately 4 hours if the
Project inflow was 150 cfs, or for approximately 8 hours if the Project inflow was 225 cfs. This
matrix assumes the reservoir is at the top of the reservoir operating band (i.e., EL. 884.4 ft) at the
start of the recreation flow release and the release would continue until the reservoir elevation
decreased to EL. 883.5 ft; which provides a 0.1-foot buffer above the minimum authorized
reservoir elevation, for compliance with other license requirements.

3 Flow releases to the bypass reach are made either through the trash sluice gate (typically) and/or over the Project
spillway.
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Note: Duration of recreation releases controlled by pond level. This table assumes full pond level (884.4 ft) at onset of release. Releases end when pond has
been drawn down to elevation 883.5 ft.

Figure 1. Hypothetical Recreation Flow Release Duration Matrix
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Project flow releases, either via the bypass reach and/or powerhouse generation affect river depths
and flow travel time downstream of the Project. River stage is recorded at the U.S. Geological
Survey (USGS) 02056000 (Roanoke River at Niagara, Virginia) flow gaging station, which is
located immediately downstream of the Project tailwater and bypass reach confluence.

The monthly average and monthly minimum discharge recorded at the USGS 02056000 flow
gaging station from 1926 through 2020 (i.e., a 95-year period of record) is provided in Table 1.
On a monthly average basis, there appears to be enough Project inflow to support operation of at
least one unit year-round. However, during drier/drought years, there are periods when Project
inflows are lower than the design hydraulic capacity of a single generating unit.* During these
periods, Project flow releases would be made from either a single unit at reduced generation, or
via the trash sluice gate into the bypass reach.

The potential for the short-term enhancement of downstream flow conditions to support recreation
activities would be most advantageous to boaters during the typically lower flow late-
summer/early-fall months (i.e., July through October).

Table 1. Monthly Average and Minimum Discharge Recorded at USGS 02056000 (Period
of Record: 1926 to 2020)

Average Minimum Average Minimum
Month Discharge Discharge Month Discharge Discharge
(cfs) (cfs) (cfs) (cfs)
January 623 110 July 315 109
February 774 117 August 327 92
March 876 210 September 339 84
April 830 158 October 359 86
May 619 193 November 382 101
June 457 135 December 503 115

The distance between the Project’s Portage Put-In and the downstream Explore Park/Rutrough
Point canoe/kayak access area (shown on Figure 2) is approximately 3 river miles. Paddlers using
this stretch of river would benefit the most from a potential short-term recreation flow release (or
pulse). For example, a flow pulse of approximately 300 cfs (total downstream flow release) would
increase the river stage at USGS 02056000 by approximately 1.5 ft® (over the Project’s existing
50 cfs minimum downstream flow requirement) and could theoretically be sustained for
approximately 3 hours based on a Project inflow of 75 — 100 cfs (see Figure 1). This run-time
would likely allow paddlers enough time to navigate this stretch of river. Appalachian’s evaluation
has focused on the reach of the Roanoke River between the Project’s Portage Put-In and the
downstream Explore Park/Rutrough Point canoe/kayak access area, as this is the reach where
effects of a pulsed flow release from the Project would be most evident. The effect of a pulsed
flow release at the Niagara Project would be dampened downstream of the Explore Park/Rutrough
Point access area, as the headwaters of Smith Mountain Lake extend up into this reach.

4 The minimum generation flow from the powerhouse is approximately 100 cfs (either unit).

5 River stage increases resulting from a short-term pulse of powerhouse generation flow will attenuate (i.e., flatten)
as the flow pulse travels downstream. As a result, the stage increase recorded at the USGS 02056000 flow gaging
station will diminish as the flow travels downstream.
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For the following reasons, Appalachian is not proposing to schedule recreational pulsed flow
releases below the Project as a Protection, Mitigation, and Enhancement Measure in the new
operating license:

(1) Operating during low flow summer months to provide a pulsed recreation flow release
would require a variance from normal run-of-river operation at the Project (i.e., drawing
down the reservoir 1 ft over less than 1 day, compared to normal Project operation where
the Project is operated to maintain a relatively stable reservoir elevation at 884.4 ft).
Appalachian has not specifically studied impacts of a periodic (e.g., weekly) drawdown of
this magnitude during the period July-October on shoreline erosion, upstream recreation
facilities, littoral or riparian habitat, or other natural resources.

(2) The risk of extended reservoir refill time following a pulsed recreation flow release based
on varying inflow conditions.

(3) Additional capital and operations and maintenance costs that would be incurred by
Appalachian to provide on-site personnel for powerhouse and gate operations over
weekend periods and potential costs to upgrade reservoir level monitoring and control
equipment (estimated capital cost $100,000 and estimated annual operations and
maintenance cost $10,000).

(4) The benefits would likely only be experienced during dry/drought years when Project
inflows are relatively low and could only sustain a one-unit flow release for several hours
before the Niagara reservoir level drops to the bottom of the authorized reservoir operating
band. Based on the 95-year period of record at the USGS 02056000 flow gaging station
immediately downstream from the powerhouse, monthly average Project inflows during
normal (and wet) hydrologic years are typically enough to sustain downstream flows in
excess of 300 cfs for long periods of time.
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Figure 2. Location of Downstream Access Area and Reach of River below Niagara Project that would Experience Recreational
Pulsed Flow Release
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3. Page E-149 in section E.11.3.1 provides an outline of a Recreation Management Plan
(RMP) that Appalachian states would be developed following issuance of a new license;
the outline includes a proposal to make several physical changes to the project recreation
facilities including the Canoe Portage Trail and the take-out and put-in locations. So that
Commission staff can properly assess the effects of the project proposal, additional details
are needed, including, but not limited to, the types of modifications proposed to the Canoe
Portage Trail and the take-out and put-in locations, and the number of signs to be modified
or replaced. Additionally, table A.3-1, on page A-17, provides a cost estimate for the RMP,
which includes all proposed changes to the project recreation facilities. So that
Commission staff can develop an accurate cost-benefit analysis of the environmental
measures, please provide separate cost estimates for each proposed action within the RMP.

Appalachian’s Response:

Appalachian is working with its consultants to identify potential improvements and costs at the
Niagara Canoe Portage Trail. Based on a revised expectation that NPS will continue to maintain
the Portage Put-In in its current condition, at a high-level Appalachian now expects the proposed
enhancements to include those provided in Table 1 below.

Table 1. Niagara Canoe Portage Trail — Proposed Enhancements

Enhancement (by Appalachian) Schedule Estimated Cost
(Capital)

Improvements to take-out (timber steps, bank stabilization) 2026 $6,000
Improvements to gravel trail (clearing, grading, crushed stone) 2026 $8,000
Replace/refurbish existing FERC project and directional signage. 2025 $12,000
Install additional sign(s) providing emergency contact information for 2025 $2,000

AEP or county emergency management.
Site Clean-Up and Landscaping 2025 $4,000
Public Website 2025 $20,000

As provided in the FLA, the Recreation Management Plan will also include description and
location of Project Recreation Facilities, Map of Non-Project Recreation Facilities within or
adjacent to the Project boundary, with identifying information about ownership and management
for each facility, documentation of consultation, mechanisms for Appalachian’s participation in
and promotion of periodic upstream water- or land-based river cleanups led by other organizations,
and Coordination and consultation measures for development of Non-Project Recreation Facilities
(by Appalachian or others) within the Project boundary over the new license term.
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If there are any questions regarding this submittal, please do not hesitate to contact me at (614)
716-2240 or jmmagalski@aep.com.

Sincerely,

Jonathan M. Magalski
Environmental Supervisor, Renewables
American Electric Power Service Corporation, Environmental Services

cc: Elizabeth Parcell (AEP)
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November 18, 1992

Lois D. Cashell, Secretary

Federal Energy Regulatory Commission

825 North Capitol Street, NE |
/00

Washington, D.C. 20426
Licenged P . 2466 - Virginia
Appalachian Power Comp

Dear Ms. Cashell:

ORIGINAL

Enclosed for-filing on behalf of Appalachian Power Company
is a response to the additional information request issued
by the Commission May 22, 1992. By letter dated October
12, 1992, Appalachian Power Company requested an extension
of time until October 31, 1993 to respond to Items 3 and 4
on the additional information request due to problems in
scheduling field studies. That request indicated that
responses to other items in the additional information
request would be filed by November 22, 1992 but that
information based on field studies might not be available

until September of 1993 depending on flow and weather
conditions.

The attached response and supporting documentation
complete responses to Items 1, 2, 5 and 6 of the
additional information request. The field studies have
been completed for Items 3 and 4, the Minimum Flow Study
and the Roanoke Logperch Survey. Allowing adequate time
for writeup, review, agency comments, and finalization of
the reports, licensee plans to have this additional

information completed and filed at the Commission by March
31, 1993.

Any questions regarding this filing can be addressed to me
at the above.

Sincerely, E

ot

Robert W. ﬁhrmon
Counsel for Appalachian Power Company

RWH/cgs
Attachments
¢: See attached list.

NOV 19 1992





















SKULPA
Rectangle




SKULPA
Rectangle




SKULPA
Rectangle




SKULPA
Rectangle




SKULPA
Rectangle




SKULPA
Rectangle




SKULPA
Rectangle









































1996 Portage Take-Out and Trail
Development - FERC License
Compliance Documentation


SKULPA
Text Box
1996 Portage Take-Out and Trail Development - FERC License Compliance Documentation



Document Accession #: 19960430-0127 Filed Date: 03/28/1996

MAR 2 8 1995
FEDERAL ENERGY REGULATORY COMMISSION
WASHINGTON, D. C. 20426
Project No. 2466-014--Virginia

Niagara Hydroelectric Project
Appalachian Power Company

Mr. James Fariss
Appalachian Power Company
P.O. Box 2021

Roanoke, VA 24022

... Dear Mr. Fariss:

. On March 11, 1996, you filed photographs of a completed
canoe portage as required by article 411 of Order Issuing New
License'! for the Niagara Project, FERC No. 2466.

Article 411 reqguires you to: (1) implement the canoce
portage plan filed on November 19, 1992, and (2) file within two
years of the date of the license, documentation including
original color photographs showing the plan has been implemented.
In your filing you stated the facility has been completed and you
filed colored photographs showing the completed path upstream and
downstream of the dam along with the appropriate signage.

Your filing fulfi i i If you
have any ques N8, you may contact Jean Potvin at

{202} 219-0022.

joerely ' .
W & S
5 Wark Robinson . .-
Director, Division of Projec

Compliance and Administration

¢ Ms. Maria Karas
Civil Engineering Division
American Electric Power
1 Riverside Plaza
Columbus, OH 43215-2373

! See Order Issuing New License (Major Project), 66 FERC,

162,185 (1994). (00 )/{’%00,9’/( C?mn
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614 223 1000
e '“',-‘1 E
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Ms. Lois D. Cashell, Secretary

Federal Energy Regulatory Commission
888 First Street, N.E.

Washington, DC 20426

March 8, 1996

Dear Ms. Cashell:

Re: Appalachian Power Company
Project No. 2466 - Virginia

License Article 411 - GCanoe Portage Plan
Dscumentation of Implementation

Enclosed on behalf of Appalachian Power Company (Appalachian} is an
original and eight copies of documentation of implementation of the canoe
portage plan required by Article 411 of the Niagara _I_-iydrqglgctr_'gg_f_roiect
{No. 2466) license. The Commission issued to Appalachian a new license
for the Niagara project by order dated March 25, 1994. Article 411 of the
Niagara license requires Appalachian to implement its canoe portage plan,
filed November 19, 1992, within two years of the issue date of the license
and to file with the Commission documentation, including color
photographs, showing the plan has been implemented.

Construction of the Niagara canoe portage on the north side of the Roanoke
River was completed on February 22, 1996. Enclosed are color photographs
showing the recently constructed Niagara portage facilities.

The portage was constructed by the Virginia Department of Game and Inland
Fisheries (VDGIF), as part of the Partners in River Access program, a
cooperative effort among VDGIF, the Virginia Department of Conservation
and Recreation, and Appalachian to develop various recreation sites on the
Roanoke, New and James Rivers in the vicinity of several Appalachian
hydroelectric projects. The Niagara portage construction consisted primarily
of establishing a take-out point upstream of the boat barrier, constructing
additional pathways in the areas of the take-out and put-in points, placing
of base and crushed stone surface material along the pathways, and
installation of portage signs. A suitable put-in point already existed near the
Blue Ridge Parkway Bridge. An existing, private graveled maintenance road
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connects the take-out and put-in pathways. The take-out and put-in
pathways are approximately 8 feet wide. The length of the pathway leading
from the take-out to the maintenance road is approximately 175 feet. The
length of the pathway connecting the maintenance road and the put-in is
approximately 225 feet long. Total length of the portage is approximately
1,600 feet. Portage signs are located at the take-out and at the beginning
of the pathway leading to the put-in.

if you should have any questions on this matter, please feel free to contact
me at the number listed below.

Sincerely,

N ewi. Nare—

Maria Karas
Civil Engineering Division
(614} 223-2927

cc:  J.L. Fariss/C.M. Thacker - AEP
R. Crisp - ARO
J.R. Davy - VDCR
P.D. Lownes- VDGIF
G. Everhardt - NPS
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THIS AGREEMENT, made and entered into this 2?2 day of
”g//J , 19477, by and between

NORFOLK AND WESTERN RATIWAY COMPANY, a Virginia corporation,
hereinafter styled Company; and

APPALACHTIAN POWER COMPANY, a Virginia corporation, hereinafter
styled Licensee; :

WITNESSETH:

THAT the PARTIES HERETO agree as follows:

ARTICIE 1. Company, insofar as its right, title, and interest enables it
so to do, and without warranty, and in consideration of the covenants of
Licensee, hereby grants unto Licensee the right to occupy and use for the
purpose or purposes hereinafter mentioned:

One parcel of the right of way or property of
Company at Niagara, Virginia, having an area of
25,775 square feet, more or less, the location
and dimensions of which are substantially as
shown on print of Drawing No. TA-91-0297, dated

- October 14, 1991, hereunto attached and made a
part hereof (hereinafter "Premises");

Company reserves unto itself, and its permittees, the permanent right to
maintain, operate, renew, or reconstruct upon, under, or over said Premises,
any existing pipe, electric transmission, telephone, telegraph, and signal
lines, or any other facilities of like character. Licensee agrees that its
occupation and use of the Premises is subject to any or all such rights and
uses and to such rights as the owners or users thereof may have to use any
road or highway, or portion thereof, which may be located upon or which may
traverse said Premises.

ARTT Licensee will use said Premises for the purpose of
constructing, operating and maintaining a public cance portage and for no
other purpose without the written consent of Company. This license is a
personal privilege to Licensee and shall not be assigned without the written
consent of Company, nor shall Licensee, except with such written consent,
permit said Premises to be used for any purpose by any other party, firm or
corporation.




ARTICIE 3. Licensee will pay unto Company as rent the sum of ONE HUNDRED
TWENTY AND NO/100 DOLIARS ($120.0Q) per annum, payable annually in advance,
beginning as of the 20%day of /HusT, 199, which is the effective date
hereof. If Licensee shall default in the payment of rental hereunder for a
period of 30 days after the same shall be due, a late payment charge in the
amount of 1/2 of 1% of such rent for each month or portion thereof that the
same shall remain unpaid shall be charged to Licensee. Licensee will pay such
late payment charge together with rental due hereunder. If Company cancels or
terminates this agreement for any reason except default of Licensee, Company
shall refund to Licensee its pro rata portion of rent paid for the unexpired
period, but if Company cancels or terminates because of default of Licensee,
then Company may retain the rent paid for the unexpired period as liquidated
damages .

ARTICIE 4. Licensee will pay to Company amounts sufficient to cover all
taxes, license fees, or other charges assessed or levied upon or because of
the property of or the business conducted by Licensee upon said Premises of
Company. Licensee will also pay to Company amounts sufficient to cover all
assessments or charges made against said Premises or against Company as owner
of said Premises for street or sidewalk paving or other public improvements.
At the option of Company, Licensee shall pay Company for such taxes, license
fees, charges and assessments either in lump-sums or in annual installments.

ARTICIE 5, Licensee will not construct or install upon said Premises any
buildings, structures, or improvements unless specifically permitted hereby or
by written consent of Company. Any buildings, structures, or improvements
erected by Licensee on said Premises, shall be substantially constructed or
installed, maintained, and used in such mamner as not to interfere with the
business of Company, shall be kept in good repair and presentable condition,
shall be located as described herein or otherwise approved in writing by
Company, and shall not be relocated upon Company Premises except with the
written consent of Company. Licensee will be responsible for all snow and ice
removal and will keep said Premises in clean and sanitary condition, free of
waste, trash, or unsanitary or flammable matter, and prevent the posting of
advertising bills or signs upon said Premises, except the usual business sign
of Licensee.

ARTICIE 6. Licensee shall cbtain all permits, certificates, licenses, and
authorizations required by any governmental authority for any improvements to
or use of the Premises.

ARTICIE 7, Licensee shall pay, satisfy, and discharge all claims,

judgments or liens for material and/or labor, used or employed by Licensee or
its agents in the construction, repair, maintenance, or removal of any
buildings or structures located upon the Premises, whether the buildings or
structures shall, under the terms of this agreement, be the property of
Comparnty or Licensee, and Licensee shall indemnify and save harmless Company,
its officers, agents and employees, from all such claims, judgments, liens, or
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demands whatsoever.

ARTICIE 8. In its use and occupancy of the Premises, Licensee will comply
with the requirements of all federal, state, and local safety, health,
environmental, and sanitation laws, rules, regulations, and ordinances, and,
will at its own expense make all corrections, repairs, or additions to said
Premises or the facilities thereon which are necessary to ensure compliance
with such laws, rules, regulations, and ordinances. If Licensee is required
by any such laws, rules, regulations, and ordinances to cbtain insurance or
furnish other documentation of financial responsibility, Licensee shall
provide evidence of such insurance or documentation to Company prior to
occupancy. Any insurance obtained by Licensee pursuant to this agreement
shall be maintained in force for the duration of the agreement and shall
provide for notice to Company at least 30 days prior to cancellation or
termination.

ARTICIE O, Licensee shall not install any underground tanks or associated
underground piping for the storage of any product on the Premises of Company
without the express written consent of Company given prior to installation.

ARTICIE 10. Licensee shall not dispose of any wastes of any kind, whether
hazardous or not, on said Premises and Licensee shall not conduct any activity
on said Premises which may or does require a hazardous waste treatment,
storage or disposal facility permit from either the federal or state agencies.

ARTICIE 11, [ILicensee shall furnish Company with a written report detailing
all releases, as defined in 101(22) of the Comprehensive Environmental
Response, Compensation and Liability Act of 1980 (Superfund Act), P. L.
96-510, on or from the Premises whenever such releases are required to be
reported to any Federal, State, or local authority in accordance with any
Federal, State, or local laws, rules, regulations, and ordinances, and any
regulations issued thereunder, including, but not limited to, those laws
listed in Exhibit A attached hereto. Such written report shall identify the
substance released, the amount released, and the measures undertaken to clean
up and remove the released material and any contaminated soil or water, and
shall further certify that no contamination remains or will remain after the
cleanup measures have been completed. Such reports shall be supplemented by
providing the Company with copies of any written reports required to be
submitted by Licensee to any Govermmental agency in accordance with any
Federal, State, or local law, rule, regulation, or ordinance, or by the
Council on Environmental Quality's National Oil and Hazardous Substances
Pollution Contingency Plan as it now exists or as it may hereafter be amended.
The foregoing reports to Company and copies of reports to Governmental
agencies shall be sent to Company's Director of Environmental Protection and
Emergency Response, c¢/o Norfolk Southern Corporation, 110 Franklin Road, S.E.,
Roanocke, Virginia 24042-0022, within fifteen days after notification, whether
written or otherwise, is required to be given by Licensee to any such
Governmental agency.




ARTICLE 12. .(a) If Company detects any violation of Articles 8, 9, 10 and
11, including any contamination of the Premises, Company shall so notify
Licensee of the violation and Licensee shall take immediate steps to eliminate
such violation. Licensee hereby agrees to indemnify and hold harmless
Company, its officers, agents and employees, from all liability resulting from
violations of Articles 8, 9, 10 and 11 of this agreement and agrees to
reimburse Company for all actual costs and expenses incurred by Company in
eliminating such violations, including, but not limited to, all costs and
expenses to decontaminate the Premises. -

(b) Licensee agrees that it will reimburse Company for and
hold harmless Company, its officers, agents and employees, from all fines or
penalties made or levied against Company by any Governmental agency or
authority as a result of or in connection with Licensee's use of the Premises
or of the facilities thereon or as a result of any release of any nature onto
the ground or into the water or air by the Licensee from or upon the Premises.
Licensee also agrees that it will reimburse Company for and hold Company
harmless from any and all costs, expenses, and attorneys' fees and from all
penalties or civil judgments incurred, entered, assessed, or levied against
Company as a result of Licensee's use of the Premises or as a result of any
release of any nature onto the ground or into the water or air by the Licensee
from or upon the Premises. Such reimbursement or indemnification shall
include but not be limited to any and all judgments or penalties to recover
the cost of cleanup of any such release by Licensee from or upon the Premises
and all expense incurred by Company as a result of such civil action including
but not limited to attorneys' fees.

(c) The provisions of this Article 12 shall apply regardless
of acquiescence or negligence or allegations thereof on the part of either
party.

(d) The foregoing provisions of this Article 12 shall apply
notwithstanding any other provision of this agreement to the contrary.

ARTICIE 13. The liability of the parties to this agreement, as between
themselves, for death, personal injury, and property loss and damage which
occurs by reason of, or arises out of, or is incidental to, the use or
occupancy by Licensee of the Premises covered by this agreement, shall be
determined in accordance with the following provisions regardless of
considerations of fault or negligence:

(@) Licensee shall be solely responsible for, and shall bear

all cost, expense, and liability resulting from, loss of or damage to property
by fire;

(b) Licensee shall be solely responsible for, and shall bear
all cost, expense, and liability resulting from, death, personal injury, and
loss and damage to property caused solely by the acts or omissions of
Licensee, or of the agents or employees of Licensee, or by the violation by
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Licensee or its agents or employees of any of the terms of this agreement, or
by the acts or omissions of Licensee concurring with the negligence of a third

party;

(c) Except as provided in subparagraph (a) above, Company
shall be solely responsible for, and shall bear all cost, expense, and
liability resulting from death, personal injury, and property loss and damage
caused solely by the acts of omissions of Company, or of the agents or
employees of Company, or by the acts of omissions of Company concurring with
the negligence of a third party;

(d) Except as provided in subparagraphs (a) and (b) above,
Company and Licensee shall be jointly responsible for and shall bear
equally all cost, expense, and liability resulting from death, personal
injury, and property loss and damage caused by their joint and concurring
acts;

(e) Licensee hereby agrees to indemify and save harmless
Company, its officers, agents and employees, from all of the liabilities and
expenses assumed and undertaken by Licensee in this Article 13. Likewise,
Company hereby agrees to indemnify and save harmless Licensee, its officers,
agents and employees, from all of the liabilities and expenses assumed and
undertaken by Company in this Article 13;

(£) Knowledge on the part of Company of a continuing violation
of the terms of this agreement by Licensee shall constitute neither an
omission nor acquiescence on the part of Company, and shall in no event
relieve Licensee of any of the responsibilities imposed upon Licensee
hereunder.

ARTICIE 14, .(a) In connection with the use of the Premises covered by this
agreement, Licensee agrees to observe and be bound by the rules of the Company
with respect to standard clearances for all railroad tracks located on or
adjacent to the Premises covered by this agreement; that is to say, the
Licensee agrees to maintain and preserve an overhead space of 23 feet measured
perpendicularly from the top of the rail (except that overhead clearance where
wire lines extend over said track shall be such as may be prescribed by the
Company) and a space 18 feet in width, measured 9 feet on each side from the
centerline of said track; provided, however, that the side clearance of 9 feet
must be increased one and one-half (1-1/2) inches for every degree of
curvature, which space shall be kept clear of any cbstruction whatever,
including but not limited to, all structures, facilities, or property of the
Licensee which are or may be placed or erected above or parallel to said
track.

(b) Notwithstanding anything contained in this agreement, and
irrespective of any joint or concurring negligence of Company, Licensee shall
assume sole responsibility for and shall indemify, save harmless, and defend
Company, its officers, agents and employees, from and against all claims,
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actions, or legal proceedings arising, in whole or in part, from the failure
of Licensee to comply with any clearance requirements set forth in this
agreement. In this connection, it is specifically understood that knowledge
on the part of Company of a violation of any such clearance requirements,
whether such knowledge is actual or implied, shall not constitute a waiver and
shall not relieve Licensee of its obligations to indemnify Company for losses
and claims resulting from any such violation.

ARTICIE 15. In the event that the whole or any part of the Premises
occupied by Licensee hereunder shall be taken for any purpose under the power
of eminent domain, Licensee shall not be entitled to share in any award
resulting from any such taking, nor shall Licensee have any claim against the
Company for any expense which may be incurred by Licensee as a result of such
taking or as a result of termination of this agreement by reason of such
taking, as hereinafter provided. In the event that the taking shall be of the
whole of the property herein occupied by Licensee or of such part as shall
render said Premises untenantable for the uses at such time made of the
Premises by the Licensee, then this agreement and all rights and interests
acquired hereunder shall terminate as of the date of the vesting of title to
the property in the condemning authority, and in no event shall Licensee have
any claim for the value of any unexpired period of this agreement.

ARTICIE 16.  If Licensee violates any of its covenants in this Agreement
contained, Railroad may terminate this Agreement by serving upon Licensee ten
(10) days' written notice of its election so to do; provided, however, that
unless this Agreement is terminated as a result of a violation of a covenant
by Licensee, as aforesaid, this Agreement shall remain in full force and
effect subject to termination by Railroad by serving upon Licensee sixty (60)
days' written notice of Railroad's election so to do, only upon the occurrence
of any one or more of the following events:

) . ) ) Premises G
(@) If Licensee discontinues its use of the E€ressing; or

(b) If the Railroad is required by any governmental authority
having jurisdiction in the premises to remove, relocate,
reconstruct, or discontinmue operation of its railroad at the
aforementioned location; or

(c) If in the judgment of Railroad's Superintendent, the
necessities of Railroad require a change in location or
elevation of its railroad at the aforementioned 1 on which
might effectively prohibit the pse of the €wvessingVor

Premises

(d) If in the judgment of Rail ' intendent, the
maintenance or use of the ﬁ?unduly interferes with the
operation or maintenance of Railroad's facilities, or with the
present or future use of said right of way or property by
Railroad, its lessees, affiliates, successors or assigns.




Licensee also has the right to terminate this Agreement at anytime
hereafter by serving upon Railroad sixty (60) days' written notice of its
election so to do. At or befpre the tion of this Agreement, Llcensee
will discontinue use of the MH restore said right of gggg M/
property to the condition existlng prior to the construction of the
thereupon; or, in default thereof, },lam?gg% i any other legal remedy 1t
may have, Railroad may close the Gressmg store the condition of said
right of way or property at the sole cost and expense of Licensee.

ARTICIE 17. {(a) Within sixty (60) days of giving or receiving notice of
termination of this agreement, Licensee shall furnish Company with a written
certification that the Premises have not been contaminated by Licensee's
operations, or if a condition of contamination exists or is believed to exist
on any part of the Premises, Licensee shall give written notice of that fact
to Company, and Licensee shall promptly eliminate said condition.

(b) Upon the termination of this agreement, for whatever cause,
Licensee will vacate the Premises immediately, remove all improvements owned
by or placed thereon by Licensee, and leave the Premises, including the
subsurface, in as good order and condition as said Premises may have been
prior to the use and occupation thereof by Licensee and free from holes,
obstructions, debris, wastes, or contamination of any kind.

(c) If Licensee fails to restore the Premises as provided herein
prior to the date that Licensee is required to vacate such Premises, then
Comparnty may, at its option but at the sole cost and expense of Licensee,
remove or arrange to remove all such property, improvements, obstructions,
debris, waste, and contamination, and restore or arrange to restore both the
surface and the subsurface of the Premises to as good order and condition as
said Premises may have been prior to the use and occupation thereof by
Licensee. Promptly upon bill rendered by Company, Licensee shall pay to
Company the total cost of such removal and restoration, including, but not
limited to, the cost of cleaning up and removing any contaminated soil or
water.

ARTICIE 18. If Licensee fails to vacate the Premises prior to the date that
Licensee is required to vacate such Premises, Company may, in addition to any
other legal remedy it may have, re-enter and take possession of said Premises,
oust Licensee and all persons holding under Licensee, and restore or arrange
to restore the surface and subsurface of the Premises, as described in Article
17 above. Company may also, after reasonable notice to Licensee, take
possession of any property and improvements, including structures, if any,
left on said Premises by Licensee and dispose of the same by sale or otherwise
for the purpose of applying the proceeds against unpaid rental or to other
payments due under the terms of this agreement, or for other purposes as
hereinafter mentioned. If, in Company's judgment, any property or
improvements so left on said Premises by Licensee is contaminated, has no
value, or cannot be conveniently sold, Company may dispose of the same without
notice to Licensee in such manner as Company may determine to relieve itself
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of the burden of caring for such property and improvements, without
accountability to Licensee.

ARTICIE 19, In addition to any other rights of entry reserved herein,
Company reserves unto itself and its permittees the right to enter upon said
Premises at any time for operation, maintenance, reconstruction, repair, or
relocation of any building, trackage, or other structures located on said
Premises; for inspection of the Premises; for taking whatever corrective
actions the Company deems necessary to eliminate any violation of Articles 8,
9, 10 and 11, if, in the Company's judgment, the steps taken by Licensee are
inadequate or not timely; and for any other lawful purpose.

ARTT . It is agreed between the parties that the applicable statute of
limitations shall be tolled and shall not begin to run against Company in
connection with any controversy or dispute arising under the provisions of
Articles 8, 9, 10, 11, 17 and 18 hereof until Company has received actual
written notice of noncompliance with the aforementioned articles.

ARTICIE 21 . No waiver by Company of any one breach of covenant or default
by Licensee shall be construed as a waiver of any other or subsequent breach
or default on the part of Licensee. Also, no declaration of termination of
this agreement shall be construed to release Licensee from any covenant or
obligation as to which Licensee may be in default at the date of such
termination.

ARTICIE 22. Licensee agrees to pay all costs and expenses, including, but
not limited to, reasonable attorneys' and consultants' fees, incurred by
Company in connection with enforcing the performance of any of the provisions
of this agreement.

ARTICLE 23, If any provision of this agreement, or the application thereof
to any person or circumstances, shall, for any reason and to any extent, be
invalid or unenforceable, the remainder of this agreement and the application
of such provision to other persons or circumstances shall not be affected
thereby but rather shall be enforceable to the fullest extent permitted by
law.

ARTICIE 24. Licensee hereby agrees that the indemnities it undertakes in
favor of Company, its officers, agents and employees, in this agreement will
also apply in favor of the corporate affiliates of Company and to their
respective officers, agents and employees as fully as if they were specified
as indemnitees herein.




ARTICLE 25. Any notice required or permitted to be delivered hereunder
shall be deemed to be delivered, when deposited in the United States Postal
Service, postage prepaid, registered or certified mail, return receipt
requested, addressed to Company or Licensee, as the case may be, at the
address set forth below.

Company': Licensee:
Director R. W. Staton, Superintendent
Real Estate and Contract Services Real Estate and Right of Way
Norfolk Southern Corporation Appalachian Power Company
185 Spring Street, S.W. P. O. Box 2021
Atlanta, Georgia 30303 Roanoke, Virginia 24022-2121

ARTICIE 26. Licensee shall under no circumstances block or barricade the
public road shown on said Drawing No. TA-91-0297.

ARTICLE 27, The protection afforded Company under the provisions of Article
13 shall extend to include patrons and invitees of Licensee and Licensee
agrees to protect and hold Company harmless from loss, injury or damage as set
out in said Article 13 accruing from acts, negligence or default of such
patrons and invitees or the presence of their property upon the Premises of
Company including damage to such property from railroad operations.

IN WITNESS WHEREOF, the parties hereto have executed this agreement

in duplicate, each part being an original, as of the date hereinabove first
recited.

In presence of: NORFOLK AND WESTERN RATIWAY COMPANY,
As to Company <i;;;%%;%§;i:%;?D&numgex‘
In presence of: APPATACHIAN POWER COMPANY,
<1‘4’ By
i S G e
¢ W L MM'
As to Li ee Yice President
KMC: fow
2-17-94
84748a.STL
9

CHECKED AS

TO FORM BY
K|
oY




10.

EXHIBIT A

Federal Water Pollution Control Act (Clean Water Act),
33 U.S.C. 125 et geq.

Air Pollution Prevention and Control Act (Clean Air Act), 42
U.S.C. 7401 et geq. :

Resource Conservation and Recovery Act of 1976, 42 U.S.C. 6901
et seq.

Comprehensive Environmental Response, Compensation and
Liability Act of 1980 (Superfund Act) PL 96-510.

The Rivers and Harbors Act of 1899 (The Refuse Act), 33 U.S.C.
401-413.

Federal Insecticide, Fungicide and Rodenticide Act, 7 U.S.C.
136 et seq.

Toxic Substances Control Act, 15 U.S.C. 2601 et geq.

Hazardous and Solid Waste Amendments of 1984, P.L. 98-616,
including but not limited to Title VI (relating to underground
storage tanks); codified as Subtitle I of the Resource
Conservation and Recovery Act.

Superfund Amendments and Reauthorization Act of 1986, P.L. No.
99-499.

Emergency Plamning and Community Right-to-Know Act of 1986,
P.L. No. 99-499.

This is not intended to be a comprehensive list of federal statutes

but is illustrative only.
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